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(\f

RN
IN THE HIGH COURT OF JUDICATURE AT BOMBAY A~/ ~_7

ORDINARY ORIGINAL CIVIL JURISDICTION <\
‘ AN
\\ )\/
\\\\\ \'\.:.//
CHAMBER SUMMONS NO.172 OF, ;QQ7 h
IN JEUAN ‘v’/
PUBLIC INTEREST LITIGATION NO 87 OF 2906
\_\\ wwww
The Bombay Environmental Action Group Applicant
versus NN
The State of Maharashtra and others (N } Respondents
7 K‘\\\f
PN [t
7 N s T
O CwWITH )
CHAMBER SUMMONS 'NO.169 OF 2015
SO
PUBLIC INTER\E\S}‘ LITIGATION NO.87 OF 2006
(t\\. :
The BomhgyEnmronmental Action Group Applicant
. /j O vqrsus\
The State/ of Mah<arashtra and others Respondents
WITH
NOTICE OF MOTION NO.234 OF 2015
IN
PUBLIC INTEREST LITIGATION NO.87 OF 2006
Mumbai Housing and Afea Development ~
Board Applicant
In the matter of :
Bombay Environment Action Group & ant. Petitioners
versus :
State of Maharashtra & others Respondents
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WRIT PETITION NO.176 OF 2015 f@?
NN
Malvani Prabodhan Sahakari Grihanirman \i\\
Sanstha Maryadit PetltrOner\ Yo v
versus A\ .
The State of Maharashtra and others o R(\espoha‘ents
[~ N
WITH SR
N )
WRIT PETITION NO.180 OF ZOQ/ S
Malvani Anand Deep Sahakari Grﬁk{mr
Sanstha Maryadit TD> Petitioner
versus P N
The State of Maharashtrafapd ofher Respondents
¢ N
N Q N )
™ \\/\EEF H-—
WRIT PE/TITLC)N NO.187 OF 2015
\ .
Malvani Matoshn Sahakarl Grihanirman
Sanstha Maryaa\lt Petitioner
<\ versus
The Sta\{f\e /off @aharashtra & others Respondents
N
\\\\4 g‘\ ™ } \: N WITH
{ \\:}/ WRIT PETITION NO.188 OF 2015
/”/ ( \Malvam Sagar Sahakari Grihanirman
“Sabha Maryadit Petitioner
g VErsus
The State of Maharashtra & others Respondents
WITH
WRIT PETITION NO.190 OF 2015
Malvni Tiranga Sahakari Grihanirman
Sanstha (Niyojit) ‘ Petitioner
versus
The State of Maharashtra & others Respondents
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<M
WITH AN
WRIT PETITION NO.249 OF 2015 <’\A\\\\\ N
S
NN N
s "\\\\ /;/j\/
Malvani Sahara Sahakari Grihanirman e -/ O \ -
Sanstha (Niyojit) {J P 7 Peglglener
versus \ % )
The State of Maharashtra and others ~~~Respondents
< /\\ ’ N b .
WITH N

7
WRIT PETITION N®\251 OF 2015

Malvani LaxmlnarayamSa\a\arl Grﬂlamrman

Sanstha (Maryadlt) Petitioner
versus ¢ AN >
The State of Maharashtra\& others Respondents

/\

Mr.Jai Chhabrlax 1/by M.V.Jayakar & Co. for PIL Petitioners in PIL

No.87 & 20@6“ N
\ﬁ// </

\Mi ALLu \\ Uc‘fi“‘llc, Sr.Advocate with MrAbhijeet Kadam for

= Petm@ners in WP (L) No.1770/2015 and WP Nos.176, 180, 187,

o \188\\190 249, 251, 273 of 2015 and for Applicant in CHSW
A \Nov169 of 2015.

’ Mr.G.S.Godbole with Ms.Krishna Raje i/by LJ Law for Applicant
in CHSW No.172 of 2007.

Mr.VM.Parshurami for MHADA.

Mr.VPSawant for Applicant in NMW No.234 of 2015.

Mr.Rui Rodrigues with PS.Jetly, N.R.Prajapati, Rajesh Singh,
Ms.S.VBharucha and Ms.Bharadwaj for Union Government.

Ms.Sharmila Deshmukh for MCZMA.
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N
SR
Mr.G.S.Hegde with Ms.PM.Bhanushali for CIDCO. N /\\>
<\\\\\ N
Ms.Yamuna Parekh for MCGM. N \\\>\/
\\\\\ )
Mr.D.A.Nalavade, GP and J.S.Saluja, AGP in Wli I\VQ s.176 and
251 of 2015. S~ N
{ N
i \ \}
Mr.J.S.Saluja, AGP in WP Nos.180 and 190 of*QQl_? y
Mr.Hitesh Venegavkar, Addl.G.P 111\\<VP‘NQS 187 & 249 of 2015.
Mr.Milind More, AddL.G.P in WP\%& 88 of 2015.
<> ( \ BIN
N2
O
CGW MOHITS SHAH, C.J. AND
.\, A.K.MENON, J.
A ,\\DATE : 29 July 2015
(\\ 3\
SN
_ORAL JUEGME&T (Per : Chief Justice) :-
PPN
WV
—'\\\,\j\‘;\\‘:\;/i
s \\\\ The writ petitioners and the applicants in the

\hamber summons have prayed for modification/variation of

the order dated 6 October2005 of this Court in Public Interest

Litigation No.86 of 2006 (original Writ Petition (L) No.3246 of
2004 and connected writ petitions) to the extent that the order
contained in paragraph 8(iii) of the said order dated 6 October
2005 will not apply to the following plots in Malvani-Malad
(West) and Versova-Andheri :

::x Downloaded on - 12/08/2015 10:01:16 :::
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/\\/\
Sr. | Writ Petition Plot No. Village Name of . <
No. | No./ Chamber Petitioner/ Applicant society AN
Summons N o~
No. A \ \ x\\/\'
WP No.176 of | 45, Survey Malvani- Malvani Prabodllfm D
2015 No.263 (P), Malad Sahakari Gnhari’irman /
CTS (West) Sggs;haf Maryédlt
No.3525A AN
WP No.180 of | 57, Survey Malvani- Malvam Mand Deep
2015 No.263 (P), Malad Sahakari/Grihanirman
CTs (West) Sanstha/ Maryadit
No.3525A
WP No.187 of | 56 Survey N@lv@i-\:’ . Malvani Matoshri
2015 No0.263 (P), }\K/[alad\ ) Sahakari Grihanirman
CTS <.(We§tyw\> Sanstha Maryadit
No. 3525Q TN
WP No.188 of | 41 Survey\ \ll@ilyé\;n-/\* Malvani Sagar Sahakari
2015 No 263, (®), "\ Malad’ Grihanirman Sabha
G TS )\ " (West) Maryadit
No 352 25A
WP No.190 of | 44 Sm:yey Malvani- Malvani Tiranga Sahakari
2015 /\ No.263 (P), Malad Grihanirman Sanstha
\ \ CTS (West) (Niyojit)
~\\| No.3525A
V\{P:No 249 of \ 42 Survey Malvani- Malvani Sahara Sahakari
U2pis™> {/No263 (), |  Malad Grihanirman Sanstha
N \\\‘* ) CTS (West) (Niyojit)
\ \ - No0.3525A
7 \'\\.‘\WP/NO.251 of | 38 Survey Malvani- Malvani Laxminarayan
NN 2015 No.263 (P), Malad Sahakari Grihanirman
) CTS (West) Sanstha (Maryadit)
No0.3525A
CHSW No.169 B/2, CTS Versova- Dinshow Trapinex —*
of 2015 No.1374-B Andheri Builders Pvt.Ltd.
CHSW No.172 Plot on - Versova- Blue Star Realtors Pvt.Ltd.
of 2007 Survey Andheri
No.120, CTS (West)
No0.1374B-24,
RSC-2 in
MHADA
Layout
e

::: Downloaded on

- 12/08/2015 10:01:16



6 of 32 WP.176.2015

N
2. For the purposes of deciding these writ petitions anc/;1<f

\ S
chamber summonses, we would refer to the facts as set or@ nn,

the affidavit-in-reply filed on behalf of Maharashtra gousmg

Y, t
and Area Development Authority (MHADA) dated 13/8u1y 2015
o\
L / V7
3. The Government of Maharashtra 1n1t1ated Bombay

Urban Development Project (BUDP) on 4 January 1985 as a

project aided by the World Ban a( . Qo ai, Charkop, Versova,
Malvani and Mulund in M}tmb

The said schemes were
undertaken especially forCE omlgally Weaker Section (EWS)

and Lower Income\Gr&Jp CLI kno/wn as Site Service Project.

The project was undertaken for allotment of plots for residential
purposes wh1ch were alre)ady developed with all infrastructural
services. The\ Government of Maharashtra World Bank and

MHADA/bémg ‘d}e implementing agencies, spent substantial

7
cAmournts, between the years 1985 and 1994. Accordingly,
™ " N

/MHADA/ and Maharashtra Housing and Area Development
,Ai (,,\ \Board (MHADB) prepared complete layout plans for Charkop-
Kandwah Gorai-Borivali, Malvani- Malad Versova- Andhen and

Mulund and submitted the same to the Municipal Corporation

of Greater Mumbai (MCGM) for its approval. After the
Ny Municipal Corporation granted approval and other legal
formalities were completed, MHADA invited applications from
the public at large and co-operative housing societies for
allotment of residential plots, society plots, commercial plots,

amenity plots etc. on terms and conditions mentioned in the

::i Downloaded on - 12/08/2015 10:01:16 :::
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respective brochures in the years 1987, 1988, 1989 and 1991}v

,/ /\/
y

Ny N

respectively for Charkop, Gorai, Versova, Mulund and Mab@m\ ~

areas. After recewmg the apphcatlons MHADA allotted plots \

...... S

under BUDP Project to various persons. The partlculars “abott

the date of approval of the lay out by the Mumclpal qp@ramon

and the date of allotment of plots in the res,\peggve; layout are

given in a chart, as under :

/'/A\ ‘/4’“\ ~.
\\\é /\ N
St. Location of Date of aQProval Date of allotment of
No. | BUDP Project granted byl MCGM I'to plots by MHADA under
fxla /o £ Q1 BUDP BUDP Project layout
| N Proj é*E't:f ______ wise
< \\/;’; : S \"
Gorai-Borivall | ™ 5 June 1987 11 January 1990
2 Charkop- < 4 May 1989 5 July 1989
1 Kand1va11 _—
3 Veggqvg&gdk}eri 6 February 1990 ( 14 June 1994
ﬁélv%i Mélad 21 December 1991 " 30 October 1994
N {f ( Mulund 25 June 1992 7 September 1993
NI v Bl
;'/m\“j\\ x_.;//]
R \‘\\/;,*

MHADA has further pointed out in its reply affidavit
that when the above process was going on, the Government of
India in the Ministry of Environment and Forest (MoEF) issued

Notification dated 19 February 1991 putting restrictions on

construction activities within the Coastal Regulatory Zone (CRZ)
and, therefore, under the provisions of the said Notification,
necessary environmental clearance was required to be obtained.

Accordingly, MHADA sent proposal to MoEF on 24 September

::: Downloaded on - 12/08/2015 10:01:16 ::
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" This  has  reference to  your /[ettgl \ -

No.Sr.Arch/NB/4319/02, dated 24.9.2002-- regardlng
the subject mentioned above. The Mlm:stry\after
examination of the above proposaﬁ\ ﬁertauyng to
development of housing schemes by MHADA/ hereby
accords clearance under Coastal Regulatzon Zone
Notification, 1991 as amended. from time to time, to
the plots falling withi AGg(astal Regulation Zone
area of the following 3126 N 9

o) Gora (Pha\se {

vi) Charkop\&ndl &1 (Phase IV);

(vu) Ve /50@\& 0.4 120 Andherl (West)
O\ (PHase™),

(Vlll)\ ﬁulu Sl No.386 (Phase-I)

2. A The followmg conditions may be complied with
thlle undertaking development of the plots in the
Coustal, _Regulation Zone area located in the above

/ (vii) The floor space index for the proposed
developments shall be the floor space index as existed
prior to 19th February, 1991;

(viii)

NN (x) Sewage treatment facilities shall be
F N Y provided for the housing scheme but shall be located

AN J outside Coastal Regulation Zone area. Discharge of

untreated sewage into the creeks is prohibited;

(x) No mangroves shall be destroyed
during construction or post construction;

(xi) Dumping of solid waste such as
construction waste or municipal solid waste shall
not be undertaken in Coastal Regulation Zone
area." ' ' :
(emphasis supplied)

22 Downloaded on - 12/08/2015 10:01:16 :::
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5. MoEE however, did not agree to the grant of
4 A v
environmental clearance to the residential zone in Malvaﬁ—» w’)

\

Malad (West) on the ground that the area was acqulred aﬁter\l%

,w .

after 19 February 1991. However, / subsequently, on

representations by MHADA, MoEF granted enwronmental

e

\\\\\\\\\

/”"

N
condmons on Wh1ch environ ent cle%rance dated 10 February

2003 was granted for aboﬂxre\@lr 1ayauts

“« -

,/ // \ v
6. Thereaft%g a@vﬂf petition being Writ Petition (L)
No0.3246 of 2094 came t0>be filed in this Court where directions

\
were sought regardmg protection of mangroves. That writ
pet1t1o1€1 ca/me té\/be converted in Public Interest Litigation No.87
V.o
\,:of 201)6 When the said writ petition was heard on 6 October

\ma,ngroves The relevant directions for the purpose of this

e

group of petitions read as under :

N R

\/’/“ S ) "8  The State Government is directed to designate a Senior
” i

Officer not below the rank of concerned District Magistrate
and Collector  and  Deputy  Commissioner of
Police/Superintendent of Police to oversee the implementation
of the following directions. They would entertain complaints
from citizens in respect of mangrove destruction. The name,

address and contact information of such officers shall be.
advertised prominently in one English newspaper and two
Marathi newspapers, apart from the official websites of the
Maharashtra Government and the Forest Department.

:+ Downloaded on - 12/08/2015 10:07:16 :::
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fv\
: i\/\ \'\
(D)  That there shall be a total freeze on the (/ 7N
destruction and cutting of mangroves in the entire State of \

Maharashtra. We take note of the fact that in TN, \\
Godavarman Thirumulkpad vs. Union of India and Ors. etc\
[Writ Petition (C )No. 202 of 1995 and 171 of 19967, @ /

aﬁczdavuf was filed on behalf of the State of Mqﬁaz c%sl'(tfc/z by, >
hich

on the basis of a report of an Expert Commzttqe lt was sgdféd

that in the Mumbai Urban Area alone, 1, 534 hectaresf Zand

were, lntei alla classzﬁed as mangrove ar eas e

(ii)  All construction a H\(yb%/garbage dumping

on the mangrove areas shall be stopped fortAwith;
~

\

v(iii) Regardless ofe q@nershlp of the land, all
constructlon taking, lac/\ tt;hl j meters on all sides of
all mangroves shall\be f §%wiﬁ; stﬂpped

N

(iv) NoWevelopment permission whatsoever

shall be issued bx\/any authority in the State of

Maharashtra in respect of any area under mangroves.
A\
\ \

n ( \) \T he Mumczpal Commlsswnel of Greater

Mumezpal/Coi‘poranon of Greater Mumbai Building Proposals

e Depai*tment not to entertain any applications for development

N ‘f\ TaSXdeﬁned in the Maharashtra Regional and Town Planning

TN \ b Act 1966) on or in respect of the mangrove lands regar: dless
of the nature of ownershlp,

(vi) The State Government and the Maharashtra
Coastal Zone Management Authority (MCZMA) are directed
to file monthly report on the above action plan to this Court.
The first report will be submitted within four weeks from
today. The report shall specifically state, in addition to the
progress/action taken,

(a)  the number of complaints received, if any,

(b)  the action taken thereon, if any,

(c)  the number of offenders named, and

(d) the details of prosecutions/action launched/taken
against such offenders.

22 Downloaded on - 12/08/2015 10:01:16 :::
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PN

(vii) The State of Maharashtra is directed to file in j(wf >

Court and furnish to the petitioners copies of the maps A7
referred to in paragraph 10 of the affidavit dated 16th \\\ '\\
August, 2005, filed by Mr.Gajanand Varade, Director, <\\/

Environment Department, State of Maharashtra (Page 346 oﬁ f‘>

the record), within four weeks from today; o o _,,/

; { \ \

(viii) The areas shown as mangrove area >n\~the /
statellite study report “Mapping of mangroves in, the
Maharashtra State using Satellite Remote Sensmg ,dated
August, 2005, prepared by the Maharashtra Reniote Sensmg
Application Centre (MRSAC) for thfeﬂ MCZMA which was
submitted to this Court on 29t /August ~2005, form part of
Phase I of the mapping by MRSAC. The MR /AC will, in Phase-

S

II, carry out mangroves stydy usm \/hlgh resolution for
detailed mapping of mangr oves w1th q view to identify more
precisely mangrove areas/\Mumbcu\and Navi Mumbai. After
receiving the sald satellite da\tcgk transfer of mangrove details
on city survey/v 1llage /maps (cadastral map) will be carried

out within a period.¢ of {6 months from today;

(zx)/ Aﬁer the aforesaid process in clause (viii) is
completed,\ ‘the areas so identified which are government
ownecﬁsﬁal\l\be declared and notified as “protected forests” i
accordance wzth law after carr_ylng out ground survey etc. The
a?;eaS/so t;ient;ﬁed that are privately owned shall be declared

,,,,,

w and “n/onﬁed as “forests” in accordance with law, after
! 5\ carrylng out  ground  survey  etc. The said

‘decia; -ation/notification will be completed within a period of 8
“weeks of the completion of Phase-II mapping;

(x) The mangrove areas that are on government
owned lands will be handed over to the Forest Department
within a period of 12 weeks from the declaration of the same
as “protected forests”; .

(xi) From the list of “mangrove areas” so identified,
Government owned lands will  automatically — be
V_declared/noaﬁed as “protected forests”. Likewise, privately
“owned lands from the list of mangrove areas so identified, the
same will be declared/notified as “forests”;

(xii) The Secretary, Revenue Department, shall from
the said date of taking over possession of the Government
owned land by the Forest Department, update all the revenue

: Downloaded on - 12/08/2015 10:01:16
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records to ensure that the said Government lands are shown gf’f

as “protected forests” in the said revenue records within a (m‘( (} \\\>
period of 12 weeks from the same being declared as “protected ,_/\ RN
forests”. In the case of lands that are private owned, the \,\,,,>
secretary, Revenue Department, shall update all the revenué\ D
records to ensure that the said private lands are shOWn,ﬁas\ ,,,,,,, /

“forests” in the said revenue records within a }erzod of 12

weeks of completion of the steps in clause (x) abo e /
\ <’ \‘\

(xiii) In respect of Government lands, Nthe’ F]oresl:

+ Department and other authorities of the State of?\/.l'aha/ ‘ashtra

shall take the following necessary steps of protection,
conservation and regeneration ‘of\t(h/e dreas that would be
declared/notified as “protected fo> Q\Ums of clause (x)

above : K\\\

(a) Removal\ of@ ob§U‘yctldns that are impeding
the T
growth of mangrgﬁes?/also\\he lmpedlments which
restrict the flow of'se \Water in the mangrove areas;
\
(b)/\ Wherever mangrove growth is found to be

 sparse and denuded (i.e. with forest density less than 0.4

which<\ 3\

%
\‘\

~~~~~

: means caﬁbpy less than 40%) within these identified
ﬁ aregs/ tak;ng<uecessary steps for rejuvenation;

.

B A \,/:

\} \ () On identification of the areas as forest, the
Munlapal Corporation of Greater Mumbai would remove
“garbage and debris within these areas within a period of three
months as per the instructions of the Forest Department.
These areas shall be rejuvenated with mangroves;

(D)  The Forest Department is directed to take
necessary action against the offenders in accordance with law
for damaging or destroying mangroves.

9. The Officers so designated in paragraph 8 above shall
submit a report on the above action plan every three months
to this Court. The first of such reports shall be submitted
within four weeks from the date of declaration/notification as
“protected forest”. In addition to the progress/action taken,
the reports shall specifically state the action taken as regards
(a) number of complaints received, if any, (b) the action
taken thereon, if any, ( ¢) the number of offenders named,

::: Downloaded on - 12/08/2015 10:01:16 ::
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and (d) the details of the prosecutions/action launched/taken § J

against such : <( /\/ -

oﬁ‘enders. N \&\\ =
\\ N

concerned departments of the State. N ( N

11. The Principal Secretaries of (1) Envu‘onment\ (u)
Revenue and (iii) Forest Departments, Government of
Maharashtra, shall be overall in-charge of ensurm’g total
compliance of this order.

N O\
12.  This order shall partly modlfx the e sorder dated 9th
June, 2004 of this Court passed -ln\erf\fetmon No. 2208 of

2004. /\) (O

,,,,,,

13. The Chief Sec;etary &a e/State of Maharashtra is
directed to send<a acircy lar tq ull concerned Collectors/Deputy
Commissioners o \{’dhce/Supermtendents of Police and all
other concerned ofﬁcza; to ensure meticulous compliance of
this order. (

14. <& Cﬂpy\of this order shall be sent to the Chief Secretary
of/fhe State%af Maharashtra with a special messenger."

o>
NS ‘\ \ / (emphasis supplied)
\.\\ ~ (\p\ } \}
) //"'\\ ., . “‘v:;"
N . : . :
\\7\} In view of the above directions, particularly
/ \\ A

',_‘»\\d’lrectmn prohibiting any construction activity in the buffer zone
of 50 meters, all the construction activities in such buffer zone
came to a stand still. Hence, the MHADB sent a proposal to

Maharashtra Coastal Zone Management Authority (MCZMA)

and in response to the said proposal, MCZMA by its letter dated
29 July 2013 observed as under :

"3. The Authority noted that the MoEE New Delhi
has accorded clearance in 2003 and 2005 for the five

::+ Downloaded on - 12/08/2015 10:01:16 :::
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e
affected schemes, under the CRZ Notification, 1991. ‘/\//?\
A ~

However, as per the then High Court order dated e m\....\ )
6.10.2005 in WP No0.3246,/2004 and 27.1.2012 in PIL /\\

No.87/2006, prior High Court permission s O\ \\L/
mandatory for the development if the plot falls fl?\ ‘3\>
mangroves or its 50 mt. buﬁer Zone area. e M\\\ N
, ; o)

i

/ ,/\/ \ /
4. The Authority deliberated the \mattel and
observed that the MHADA can approach ~~~~~ t h)e/Hon
Mumbai High Court for seeking the mandata@ prior
permission for development on the plots which are
affected by mangroves or 't5\5@ /mt\buﬁcer Zone area."

v
N \
8. MHADA has ggcordlngly\ noved Notice of Motion

No.234 of 2015 seekmg f@lﬁ%mg dn’ectlons

\//\

"a)  That this\Hon'ble Court be pleased to exempt
anc/L exclude the” lands more particularly described in
the\schedule annexed to the Notice of Motion from the

<pi p\umaew of the judgment and order dated 6th October

g \2005\\cjua the housing project undertaken by the
"\ )y / ’/\Appllcaﬂt at  Gorai-Borivali, = Charkop-Kandivali,

AN k Malwam -Malad, Versova and Mulund in Mumbai."
\{ {/ \
BN ,/’ )
//ﬂ ~\\ \\\\ "7/ .
AT The plot owners of the respective plots have also
VRN \\J'}

_\“,.,\,\prayed for exemption/variation of the order dated 6 October

/ 2005 as indicated above.
10. The learned counsel for MHADA has submitted that
MHADA had launched BUDP project as far back as in the year
1985 for providing affordable housing to the economically
weaker section and to the lower income group with the help of
World Bank. The BUDP project was undertaken to develop the

plots along with providing complete infrastructural services and

:2: Downloaded on - 12/08/2015 10:01:16 :::
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_//\‘4"’\4
for that purpose all the infrastructural services were provideds >
4 / L\\ o
from 1985 to 1994. It is further submitted that by now, }no/r\e\\ -
\\ \\\\ n\/
than ten thousand plots have been developed and ‘*tﬁ‘e\ ~

/)\

T Ry

\\\\\

! \ S ‘1
chart:- N ) /

Sr. | Location of | Date of approval Dat fof\al otment | Percentage of
No. BUDP granted by MCGM(\ of\Plot by Plots
Project to lay out for,” N DA under | development till
BUDP R@jecﬁ\ iy 3 DP Project date
<\\\&\\ :t‘ //aYOUt WlSe
_> N \ s
1 Gorai-I ES O@ 1987/ 11.01.1990 85 percent
\
Gorai-II 03.02”&1988
</\
2 | Charko \p« \ 04.05.1989 05.07.1989 85 percent
Kancfhvah -t
| <706.021990 | 14.06.1994 | 76percent
21.12.1991 | 30.10.2004 84 percent
Mulund 25.06.1992 07.09.1993 79 percent |

The learned counsel for PIL petitioner, however,
submits that the question is whether the development
permitted on the plots within 50 meters buffer zone is governed

by CRZ Notification dated 6 January 2011; and that as per said

Notification, the land falling within 50 meter buffer zone shall
fall in CRZ-I area and no construction activity is permitted in

CRZ-I except specified category of construction.

;12 Downloaded on - 12/08/2015 10:01:16 :::
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/\.\/,>

\i>

12. In view of the above submission, it is necessa{y\(t

reproduce the relevant provisions of CRZ Notification dated 6)\

\\
-,
7
r‘/ /
{
\\\\ -
—

January 2011, which read as follows : 2N
' {\ ;\\ > /
AN
(A
“7. Classification of the CRZ : N/ ,
/

For the purpose of conserving and protecting the kc‘rst“cﬂ areas
and marine waters, the CRZ area shall he classified as follows,
namely :

(i) CRZ-1:

A The areas\t%r aQe‘ C/Zogically sensitive and the
geomorphological-_feat ig s:\whlch play a role in the
maintaining the integrity “of the coast, -

\ ™,
() Mangroves in case mangrove area is
more thcm 1000 sq. mtrs., a buffer of 50 metres along
with mangroves shall be provided;

\.

RN \\

(DA Ao @0
Y ,f
N VB The area between Low Tide Line and High Tide
Lir;é,
(ii) CRZ-II :

The areas that have been developed upto or close to the
shoreline.

Explanation.- For the purposes of the expression “developed_
area” is referred to as that area within the existing municipal

limits or in other existing legally designated urban areas,

which are substantially built-up and has been provided with .
drainage and approach roads and other infrastructural

facilities, such as water supply and sewerage mains.

(iii) CRZ-III ;

Areas that are relatively undisturbed and those do not belong

: Downloaded on - 12/08/2015 10:01:16 :::
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to either CRZ-I or II, which include Coastal Zone in the rural
areas (developed and undeveloped) and also areas within
municipal limits or in other legally designated urban areas,
which are not substantially built up.

.

(iv) CRZ-IV: SN

i { "\\ \

A. The water area from the Low Llne o twglyg/
nautical miles on the seaward side; { ( a
\ \\M ,,,, J
B S~

(v)  Areas requiring special\ onsuieratlon for the
purpose of protecting the CI‘lthCll\ céastal environment and
difficulties faced by Local C?n}mumtleg,

A. ) CRZ ar ea\fallmg\;\/lthm municipal limits .

of Greater Mumba i; \ \\ 7
/o

B. Crlttcally Vulnérable Coastal Areas (CVCA) such
as Sunderbans region. of West Bengal and other ecologically
sensitive greas ldentlﬁed as under Environment (Protection)
Act, 1986 \and managed with the involvement of coastal
Comnﬁﬂ\meks ‘L(Lcludmg fisherfolk."

SN 4/ (Emphasis supplied)

laying down guidelines for preparation of coastal zone
management plans. The relevant portion of Guideline no.6 read

as under :

II. Classification of CRZ areas :

:2: Downloaded on - 12/08/2015 10:01:16 :::
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~

OV
T
NN
3. Buffer zone along mangrove areas of more A (2 AR
than 1000 sq.mts shall be stipulated with a different AN ~
colour distinguishing from the mangrove area. \\\\\}
\\J} }\}
4. The buffer zone shall also be classwfled as N/
N
CRZ-I area. O
- g \ AN _// 3
/ /~\/ N
5. /
6. The CRZ-II areas shall be those dreas which
have been substantlally built-up. w1th a ratio of built-up
plots to that of total plots is n%( n\50%
<N (Em\p@asm supplied)
. / N
<> \ \,/ N \
NSNS )
. Y.
/\ \) \ e
13. In view of fhe ab/bve provisions, by an order of this

Court dated 9 March\ZC)IS passed in Notice of Motion (L)
No.743 of 2014 and present group of writ petitions, MCZMA

.\\

was dl;ected \{o submlt a report to indicate whether plots in

guestloHi/ ffaIV W‘rfhm buffer zone of 50 meters from the

" to file an affidavit indicating the ratio of built-up plots to that of

total plots in the layouts in question.

14. In compliance with the above directions, MCZMA
has submitted a report on the basis of inspection made on 19

July 2015. As per the’sai'd report, while plots in question are

within 50 meters from the mangroves towards landward side,
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O
there are existing concrete/tar roads between the mangroves: >

( /

and the plots in question in case of nine sites visited by exp\ert

,member of MCZMA, Under Secretary of Envi fo

nment>“
. \\ o

J/ﬂm\

ptnee

permitted. C \;/\f\
/\\ N
NV \/
15. On the other\ id MrParshuraml learned counsel

appearing for MHADAA MrG bole flearned counsel appearing
for the applicants m\hamber Summons No.172 of 2007 and
and Mr. Damle learned Sénior Advocate appearing for Applicant

in Chamber Sdmmons No.169 of 2015, have subtmtted that the

N

S
e,

‘lands 1r{ questlon }all in CRZ-II area because the areas that have

fgbe 4444444 deVeloped may be close to the shoreline, but these plots

- are Wrthln munrcrpal 11m1ts of Mummpal Corporatron for Greater

between 1989 and 1994 wrth mfrastructural fac1ht1es such as

approach roads, dramage Water supply and sewege mains and

are, therefore developed areas falhng in CRZ-IL. 1t is submitted
) ,,,that in view of the particulars given by MHADA in their affidavit
dated 13 July 2015, all the five layouts are areas which have
been substantially built-up with infrastructural services, with
construction on the percentage of plots ranging between 75% to

85% of the total plots in the respective layouts. The learned
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Y

counsel have, therefore, submitted that when the plots fall 111/ \

areas which are admittedly within existing municipal limits and

which are substantially built-up and have been provi ed wit \h
\\/}
drainage and other infrastructural services 1nclu/dm% Jwater

supply and sewerage, the lands have to be qonsmle;@d Hs/fa111ng
\
under CRZ-II notwithstanding the fact that\they )rr}ay also bel

falling within 50 meters buffer zone.
o~

\{/‘\

16. We find considerablé s g\b{‘fance in the submissions

—
made by the learned ctau sel foy \MHADA and the learned

counsel appearing for th\e/ﬁmt\petlﬂd’ners and for the applicants
NS

in Chamber Summons, tﬁat CRZ Notification has to be read as a
N

whole. An analysw of the classification of coastal regulation

zone into CRZ }\and CRZ-II in sub clauses (i), (ii) and (v) of

,,,,,

Clause-7 of\ the\gRZ Notification dated 6 January 2011 read
/Wltl‘f]\nneg(ure I thereto, indicates that :-

area will fall in CRZ-I, if the area is covered by
.}‘\“rﬁangroves of more than 1000 sq.meters. Mangroves generally
grow on the land between Low Tide Line and High Tide Line
(also known as inter-tidal zone); .

(i) areas up to or close to the shoreline will fall in
CRZ-II, if the areas which are within municipal limits (or in
other existing legally designated urban areas) and are

developed i.e. are substantially built-up and have been provided

with drainage and approach roads and other infrastructural
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- . < /\
facilities, such as water supply and sewerage mains, with a °

%\
( / \\ v>
ratio of built-up plots to that of total plots being more than\ -
0% AN
0% O
N
(iii) The dlspute 1s about the clasmﬁcatlon /of the

\\._»»"

o =
\

It is necessary to note tha/t/deflmtmn of CRZ-II as the
areas that have been develope/d up to\/ar close to the shoreline,

does not provide that S/I}CK\ eveloped areas must be at a

““““““

distance of 50 meters fr&x tlk\sherehne If the contention of

NI

PIL petitioner were c\exrect the Government of India would

have 1nd1cated that CRZ II areas are those which are at a

distance of \&O meters from the shoreline and developed etc,

‘\ \

Obv1ously, “th ““““ b, areas that have been developed up to or

cloge to the shoreline" could be within 50 meters of the e

\\4/\
. \

~map\groves area Wh1ch (mangroves area) has more than 1,000

M‘WW""W

\sq\meters of mangroves. The Notification specifically mentions

\m Clause-7(v) that the CRZ areas falling within the municipal
limits of Greater Mumbai require special consideration. Hence,
the definition of CRZ-II in clause-7(ii) of Notification specifically

uses the words "the areas that have been developed up to or

close to the shorelme ;“g The Government of India, therefore,
S —

knew that there were developed areas within the municipal

limits in Greater Mumbai which were up to or close to the

shoreline. Hence, we are unable to accept the submission of
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oy
-learned counsel for the PIL petitioner that the area of 50 meters; \

/\\\/\

[

from the mangrove area, can never fall in CRZ-II, even if sucll N

/

)
areas are developed areas within the existing municipal lmkts of

.
\\\\\

Greater Mumbai. Acceptmg the PIL petmoners// contentlon

CIW Of course, Where the\buffer zoneega

Steerer”

of 50 meters from the mangrove area does not have any

developed area as defined in Clau@e 7 (\11) it would fall in CRZ- If}

as per Clause-7(i). 1 \\\
\_/ }\
17. Learned counsel\%f\ wﬁL petitioner would, however,

\ \\ g/
submit that any devel menf which has taken place after 19

February 1991, canno?:\‘v e taken into consideration for the

purposes ofﬂconsgdermg whether the lands in question fall within
S~

CRZ-1I a’rea\ Because CRZ Notification dated 19 February 1991

also defnje/d CRZ- H area in the following terms :
\\ ‘&
TN »\ )

O "ANNEXURE-I

Coastal Area Classification and Development Regulations
Classification of Coastal Regulation Zone :
6 (1)  For regulating development activities, the coastal stretches
within 500 m. of High Tide Line of the landward side are classzﬁed
into four categories, namely :

Category I (CRZ-I)

Category-II (CRZ-II) : The areas that have already been
developed upto or close to the shoreline. For this purpose,
"developed area" is referred to as that area within the municipal
limits or in other legally designated urban areas which is already
substantially built up and which has been provided with drainage
and approach roads and other infrastructural facilities, such as,
water supply and sewerage mains."
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v
It is submitted that since the definition of CRZ-II area in thea 2

z \ \,x->
CRZ Notification dated 6 January 2011 is same as defmmon\of\ e

CRZ II area in CRZ Notification dated 19 February 1921\\ 1t
\/ v
would necessarﬂy mean that only those areas will be treated/as

T

N
submitted that MHADA affidavit indicates that the plots in the
layouts in question were allotted\m /1989 or after 19 February

1991 and, therefore, subsequentx deveigpment of the areas after

of deciding the ratio of }'b t\—up plOts to the total plots". It is

% #
1
submitted that it v%uld be less than 50% and, therefore, the ‘*3%%
N
plots in quest}on cannot be treated as falling in CRZ-II as per

CRZ Not1f1gat10n\x\dated 6J anuary 2011.

N
Vv . \“\ hay \

I ™,
P

-

W /) \/

18/’"’f ‘‘‘‘‘ j\ ”Ihe learned counsel for the PIL petitioner further
N\

\

A N \granted by MOEF in the years 2003 and 2005 cannot enure for
: the benefit of the petitioners as those clearances were valid only

for a period of five years.

/ 19. We have carefully considered the rival submissions.
Tt is necessary to note that accepting the contention urged on
behalf of PIL petitioner that the development which has taken
place after 19 February 1991 cannot be taken into consideration

for the purposes of determining whether the lands are part of
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layouts which are substantially built-up with more than 50% 72

Ay S N

A7
plots having construction, would mean that constructron W 1ch =

has taken place on the buffer zone between 19 Februa 17991>
and 6 October 2005 Would have to be declared ﬂlegaL \Fn wthe
writ petition Wthh was filed in the year/ 2964 \Wh/\ch was
subsequently converted into PIL, no such COHE\EHUOI/I/ was taken.

Therefore it would be too late in the day to allow PIL petitioner

e T

that while considering Whether aplot\of land falls in CRZ-II area
AN
as per CRZ Notrﬁcatlon d@ted 6 Jan}g?_rl 2011, we would have

S

to consider the posrtlon as on\the a/ te of the coming into force

‘\

/‘x
of CRZ Notlfrcatlon /dated 6 January 2011. However,

\ \
considering the fact that for the first time by an interim order

dated 6 /Gctober 2005 this Court had prohibited any

uld be 6 October 2005 and not any date prior thereto

\\W‘l’:‘m

The CRZ Notification of 19 February 1991 did not

o " contain any prohibition on construction on the 50 meters buffer

N \\ \\\\\ //:zone. Such a prohibition was for the first time introduced by an
PR\ A

{ <\\\.//‘\}\“; - _interim judicial order dated 6 October 2005. The affidavit on
\ AN e /

\;// - behalf of MHADA clearly shows that more than 10,000 plots in

all the five layouts were allotted to various persons by 1994. Since
the infrastructural facilities were provided with the assistance of
World Bank by 1994 and since the plots were. allotted by
MHADA as far back as from 1989 to 1994, the case of MHADA
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. “

B
that plots W1th constructlon are ranging in ‘the ratro betwee/\\/

: ‘ /
75% to 85% of the total plots upto 6 October 2005 is consaste\nt

)Wlth its case that the plots in ‘question fall within the <ex\st1ng\ ~

mun1c1pal hrmts and within the substantially buflt-up areas

which were provided with drainage, conc{:re?te/tar roads and
\

other infrastructural facilities as far back as\b tween 1987 and

1994, —
NEN
20. Mr.Damle, learned ,Sen\o\Advocate appearing for

one of the the applicants m@h{ ber Sumrnons No.169 of 2015,
has also invited our.atte /ntror\go/\thefmrnutes of 99th meeting of
MCZMA whereln 1\s\c early shown that the plot in question
i’falls in CRZ- IT /even as per CZMP map of the year 1991.

\

/\ - ‘-.,\ \\
fffff b \\“* Q"
_21. ( l/ As rEg‘ards the contention urged on behalf of PIL
£ / Y j‘

/petltroner that envrronmental clearance granted by MoEF on 10
July 2@)03 and 10 November 2005 would lapse after expiry of

A ,ﬂ \fme, years it is necessary to note that those environmental

“clearances were not qua 1nd1v1dual plots but for all the plots in

four layouts under clearance dated 10 February 2003 and for
‘the frfth layout under clearance dated 10 Novernber 2005. Each
layout has hundreds of plots and therefore once MoEF
accorded "clearance to the plots" in a given layout and once the
| construction was put up on 50% or more plots, it would not be
necessary for the other plot holders to obtain again

environmental clearance after expiry of five years.
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<\
/\g\/\\\.\
: . LN
22. As far as Notice of Motion No.234 of 2015%is\ "~
>
concerned, it seeks clearance for development of plots s“orr}a o\

)
which are formlng subJect matter of the above V\ffl,t \Retltlons

and chamber summons. The affidavit in sqpport of the,, Notice

s

— - !
of Motion of Mr.Yogesh  Shivajirao Deshmuf{h Estate

Manager of MHADA discloses that lay out approvals for

Charkop in Kandivali, GOI‘&I% Borlvah Malvani in Virar,
Versova in Andheri and Mulun;l;_ had\\bﬁ:en submitted to MCGM
for its approval and th68é>ﬁl fgrove:ls;)\rere received for Gorai
on 5 June 1987, Gora1 II on%’ebruary 1998, Charkop-IIT on 4
May 1989, Versov\ on 6\/February 1990, Malvani on 21

December 199,‘[ and Mtﬁund on 25 June 1992. It is only after

scrutmlslng \d;e\ layout that the permissions were granted.

Accordifig to MH<f>DA in Gorai area, after the infrastructural
O
developmént was complete, the plots were allotted to various

;}ersbn& on 11 January 1980. In Charkop, the plots were

\allotted to various persons on 5 July 1989. In Versova, plots

Were allotted to various persons on 14 June 1994. In Malwani,

.

plots were allotted on 30 October 1994 and in Mulund on 7
September 1993. The photographs relied upon by the parties
including the PIL petitioner discloses what is in our view
substantial development. MHADA has on oath stated that the
infrastructure in these areas was complete including road,
water supply, Sewerage main etc. by 1994. No further

infrastructure is to be completed in these layouts. In most of
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el
s
P

these cases before us, the petitioners are the societies;
A7

comprising of members of low income and middle incoﬁlei e

™

group and con51der1ng the reported shortage of affor\able

//M,,N

subJect to precautlons set out 1n the Judgment At 1”5 necessary to

/ \

the plots under consrderanon are already havmg constructron
N 0N
N

23. The MHADA has /ﬁad e}tently not annexed the
schedule to the Charnber> ttmmons\ specifying  the exact
particulars  of plots 1n th se. lag;oués MHADA shall file an
%affrdavrt in this PIL\ettrng out partrculars of various plots in

these layouts that have b)een allotted, Wrthln a perrod of three

weeks w1th coples to the PIL petitioner and MCZMA. W1th1n a

nerrod 6F, sr‘x Weeks thereafter MCZMA will carry out similar

l\////\ e
w,;e@e’ifiﬁ:f\i‘‘Se as, 1n case of the nine plots which were considered at
N

/the trmm 19 July 2015 “and file such site

| ~\inspeMOrts along with an affidavit. It is only after

\ 7

ensurlng that these sites also comply with the requirements of

being located on the landward site of permanent road of tar or

concrete 1oad that such plots allotted can be pWe

developed

24, For avoidance of doubt, without MCZMA completing
the aforesaid exercise in terms of aforesaid, the MHADA will

Poveremre e

not grant any permission to develop in respect of plots other
‘ s T
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than the plots for which reliefs are being granted by the present\/
order. So also the MCGM shall not process any apphc tion\
recewed w1thout MHADA and MCZMA certifying that r& }ots \”
ﬂim quest10n are all on the landward side of eX1st1ng ta concre e
:roads and are part of the completed infra tnﬁ:tu;:\_ﬁgs on 6
October 2005 All the author1t1es shall takeknﬁtmej Qf the same
kand in no case any construction of a new r0;1\d or extension of

existing road shall be undertaken mthese areas along side the

. s \ i
mangroves in order to fac1htat/e,~a \\dege opment of any vacant

oo LU
plot. f\\)‘\\i‘t:’/‘) )
\\_\\‘ \\\\ \~, \ *‘4/\.////
\\ Y ',/’}/ ‘\\\>’/ e
25. Furthermor \e/,\ it“is made clear that all authorities

concerned 1nc/1ud1ng the Municipal Corporation of Greater

Mumbai and MHADA may grant permlssmns for construction
\

\

/comphance/ Wlth all requirements of law including the

(a) While carrying out excavation or development
work as contemplated in section 7 of the MRTP Act no
excavated earth or other debris or construction material or
any kind will be stored or dumped on the road or towards the
shore line. Any violation of such debris management will be

considered as breach, with consequences to follow.
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" EVAN
(b) So also while carrying such debris ory, ¢

/

{ \\
excavated earth or any construction materials all conce<me;d -

will ensure that there is absolutely no spillage and that the\
Iy
: shoreline of mangrove or mangrove vegetation Whetlﬁr such
T T T £
~ mangroves are adjoining the plots in questlm{kor otherW1se are

not affected. All preventive measures shall‘b\s\ undertaken by

the authorities concerned 1nc1ud1ng MCZMA, the concerned

_ e N :
plot owners, societies and developers "\ so as to avoid any
™, \\
. . N N
violation of these conditions. < \\ N
TaSN
NN,
//\\\ \”\ ~~~~~ /’/v/

(c) No\mangrgves\ shall be destroyed or polluted
during construction, \nor\shaﬁ construction waste or mun1c1pal
solid waste shall be dL{mped on mangroves or roads or in
coastal reguiatmn zone area. Under no circumstances will any

\\\\\

garbagg, frefuse or/ rubble shall be dumped in the mangrove
40
/areéi'"'\or “//m the buffer zone by any of the

- RersbnS/developers/contractors or the societies concerned.
A N ThJS ‘would have to be monitored on regular basis by the
\/\ ‘Municipal Corporation of Greater Mumbai by the officer not
\ lower than the rank of Assistant Municipal Commissioner who

will be held responsible for the breach of these stipulations.

26. Mangroves being the lifeline of the area, no breach
of the above directions can be regularised throughout the
layouts forming subject matter of the petitions and other

proceedings taken out in the PIL. Any violation will result in
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/ ‘\/\

prompt cancellation of the commencement certificate, if any,\/
issued and all development work as contemplated under D{RT\P
Act shall be forthwith stopped and continuance will bx \al

with consequences to follow. Moreover, in cas(e«a \plét

\

owner or developer violates these condrtrons/ \thejplot in
question will have to be restored to its'\ O rgmaU state after
demolition of existing structures at the rrsk and cost of the
developer and the society.  The( (authgntles concerned will
ensure  strict compliance vyrth Nt Rabove by the persons
concerned including devek\apers tcontractors societies or other

entities contemplated unde\Mahat/shtra Ownership of Flats

P
Act, 2012 and Maharashtra Apartment Ownership Act, 1970.
”\//
27. /Imeur v1eW therefore Notice of Motion No.234 of

2015 1./ ken\\t by MHADA deserves to be allowed. We

R
TC lnng/allow the motion and exclude the plots in the

N,

| N e
\ N )

""\O\ ‘

f—layouts /for which env1ror1menta1 clearance was granted by

MeEF on 10 February 2003 and 10 November 2005 subject to

the observations set out above, from operation of the 50 meters

buffer zone requirement.

28. It was because there was no such restriction in the
CRZ Notification dated 19 February 1991 that this Court had
introduced additional safeguard for protection of mangroves,
that construction activity was prohibited in the buffer zone area

by interim order dated 6 October 2005. Since the restriction is
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] . e e %
now incorporated in the Notification dated 6 January 2011, as; )

\é / ‘\\\‘ )\.v,e\>
per interpretation placed by us on CRZ Notification date\d\/ N

January 2011, Where plot of land falls in 50 meters buffer zone>

but it was already part of an approved layout with 1nfrastructure

facrhnes Wrthm a mumcrpal area or m anr e%rstmg ,&egally

desrgnated urban area as on 6 January 201 1\ t\hen 5 Would have
\

to be treated as falling in CRZ-II, provrded the area was

‘substantrally developed as per\explanatlon given in CRZ

Notification and as explained in tbrs\/rder In respect of the

Y=

/

plots outside the afores>ard \approved MOoEF layouts, the
\#NW

e __\«_-—M-—

<

concerned persons shalI \rnoye\w Cihe competent regulatory

A\"“ T
authorrry (MCZMA or\MoEﬁ/ and not this Court.

e et e e A

N
29. /It JS clarrfred that when any CRZ clearance is sought

v

****** \// /\\ /
<fbe\f,\d fhe Jexisting concrete/tar road towards landward side
N

= and \IS /a part of the developed area, as explained in this

{ Y,

Judgment

The Writ Petitions and Chamber Summons are

allowed accordingly in the above terms. )

31. Learned counsel for the PIL petitioner prays for stay
of this judgment for some time in order to have further recourse

in accordance with law.
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Ve
32. Since our order merely requires authorities to act as{g\/\?\
per environmental clearances granted by MoEF as far back s<i31‘\ ““““ %

2003 and 2005, we do not grant the prayer for stay. The“pr\syeg ’

is rejected. /?::\\ _/

— L))
NN /

/ / \/r\‘\\m,.//

Ny

(CHIEF JUSTICE)

.

{ AN
{

o
f\\

N
/7~ (A’ MENON, J.)
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